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Cin view of that Tact, and of the nomber of the authonnies avaiable. 1
do not think 1t avisable 1o atternpt any detailed review of the various
cases, but 1 ghall comtent vy sebf with stating suecinetly the various
propositons which 1 fhank are deducible from the decisions which

Tank as wathomiaive:

1- Though the parties 10 a coniract who use the words penalty ot

lignidated darnages many prima facie be supposed 1o mean what
they say, yet the expression wsed i3 not conchusive, The court mast

Reported in Current Law Reports, Volume 2. At page 169, '
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find out whether the payment stipulated 15 introth 2 penalty of
hiquidated damages. This doctrine may be 31d 1w be found passim
o nearty every case,

2- The essence of a penalty is a payment of money stiphated as n
terrorem of the offending party; the essence of Wiguideied damages
15 2 genwme convenanted pre-estimate of damage: (Clydebank
Eogineering Company v, Castaneda, woi sup ).

3- The guestion whether a sum stpalaied s penalty or houidated
damages 1s a questiion of consiricion W be decided upon the terms
and wherent cucuwmstances of sach paricular contract, adeed of
2% al the tme of the making of the contract, not as at tne fime of
e breach. jPublic Works Cormmissioners v, Al (ubl sup ) and
W ehster v. Bosanaunet (bt sup..

4-To assist This task of construction  various tests have been
suggested, which, i applicable W e case under consideration,
may prove helpiol or even conclusive, Sudh are:

a) 11wl be held 1o be penalty 1 the sum stipulated for is exiravagant
AN UNCOTSOIONADIE N Aamownt in cormparsion with the greatest oss
which could conceivably be proved ' have followed from the
breach — Wastration given by Lord Hakdbury i the Clydebani
CALT.

oy 1wl be held 1o be penaly A the breach consists only nnot
paying a sum of money, an the sum stpalaied 1s 2 sum grater than
the sum which ought 1o heve been paids (Kemble v. Farren, 6
Bing. 141). This, though one of the most ancient nstances, is traly
a corrolary 1o the lawst test, Whether 1t had s historical orfigin n
the doctrine of the common faw that, when A promised o pay B 2
sorn of money on 3 certaimn day and Aid not do 50, B conld only
Tecover the sum  which, in certain cazes, interest, but could never
recover further damages for non-tmeous payment, ot whether i
was a survival  of the time when equity reformed unconscionable
bergams merely because they were unconscionable a subject
which rouch exercised Jessel, MR n Walls v. Smath 4T LT,
Rep. 3897 21 Ch, Div. 24%) s probably more  wteresting than
material.
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¢y There i3 a presumpion (oot no more) that it is penalty when “a
smgle ump sum s made payabe by way of compensation on the
ocourrence of one of more of all of several evenis, some of windn
may occasion senious and ofher nling damage” — Lord Watson m -
Lord Elphinstone v. Monkland lron and Coal Company (AL App.
Cas. 2370,

On the other hand:

43 1t is no obstacie 1o the sum stipulated being a genuine pre-estimate
of damage that the consequences of the breach are such as 1o make
prECise pre-estmation almost an impossiblty . On the countrary ,
that s just the situation when 1s W probaibe that pre-estimated
damages was he true bargain between the parties. — Clydebank

\9n

case, Lord Haldouryl Webster v, Bosnaguet, Lord Mersey.
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Publish in, Aron Polonsky, op, cit. pp. 75, 76, 77. b
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: b L Manning,  gitle sl o jaual 3 WSall (s b3 a8
M. Elhash urged that this speeific reference was made oy theix
Lordships because they had been naccurately nformed of the
principles of the Otoman Law on the subject of damages. | do not
agree which this and do not propose 1o consider it in any way. 1 take W
that thew Lordships have held the distinetion between a penaltyh and
Yguidated damages forms, and has formed since the daie of the Order-
In-Council, part of the law of Palestine. This belng so. | see no
difficulty . finding the principle into the general scheme of the \aw.
The common law of England smictly enforced penalties — equity came
and  miervened to give reliel agamst them. The Outoman Law n
Article T of the Code of Civil Procedure laid down a sirict rule that
when the parties have agreed on a definiie sum s damages for the
breach of any stipulation n a contract, then no mote and no less than
that sum may be awarded. Just as equity came n England o give
tehief 1n a proper case, so has Articie 46 of the Order-In-Council come
o Palestime. A new article has been, as it were, mtroduced mto the
\ocal law as to damages — which, if it ook statutory form, whould
appropriately be numbered as WA, king ws place between Aricles
1 and 112, The new anicle would modify article 111 to the extent that
m every case where a specific sum had been agreed on 25 damages. It
would be open the the courts in Palesting the construe the agreement
m ordet o ascertain whether that specified sum was a penalty of
liguidated damages, and i it should be found to be a penalty | \o give
reliel agaimest 1 by assessing as precisely as possible the damage
caused by the breach.

“Neiher advocate has made any proint as regards the proviso
o Aricle 46 — Whas notbeen suggested that there 1s anything in the
circumstances of Palestine or s nhabitants 1o prevent this particular

Aron Polonsky. Op, cit, p, 75. "'

vy



ool il geaga .l BN B AR AL

principle of eguity from taking effect or 1w subject W o any
guatification. Mr. Elash, for the respondents, did say that i would be
unfair that we should have this principle of equity when there is no
remedy  of specific performance W Palesine. | have already W a
previous decision of mane n another case indicated my opinion thal
the Engligh equiable remedy of specific performance forms part of
he law of Palestine, and therefore Mr. Eliahs cannot except from me
much sympathy Tor ths ine of argument.

One of the leading cases on the subject of penalty and
Vigudated  damages 15 Dunlop Poeumatic Tyre Company Lid. NV . New
Garage and Motor Company Lad, 1915 AL C 79, Lord Dunedin
havimg sad that the guestion is one of construction to be decided by
he court upon the terms and inherent circumstances of each particular
contract, judged of as althe time of the making of the confracy, not as
at the ume of the breach’ went on o formulate certaim suggested wsis
which “may prove helpful of even conclusive™.

e sade-

* 1 will be held tobe a penalty if the breach consists
only 15 not paying a sum of money, and the sum stipulated 1s a sum
greater than the sum which ought to have been pad ..°

*There s a presumption (but no more) that 1t 1s penalty when a
simgle ump sum 18 made payable by way of compensation on the
occurrence of one or mote of all of several evenis, some of which may
occasion  serious and others but miling, damage (Lord Watson wm Lord

Elphinstone v. Monkland fron and Coal Co, WAL C. 337 i

Lalal all 53 gaaal 5 sy of (s casliodd) €4 ) Ll sl 55 1)
it Dlaslae o aglio g Le iy C0lS CWGLY) £ gaia ga (5 g all |8 3L
Vyalld o Gl Y Aol daladl Slaadl G pldl el d e daaaa
| Sl (o 13 el () to g (30 4y 5] 0 | el el 6 )
S p s ja g gtia dia Cingal A g el y el il o 3l Sac )

Reported in Current Law Reports, volume 9 at page 169-170. 7
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Aron Polonsky. Op, pp. 76, 77. ”
Published in the Annotated Supreme Court Judgment, June 1938, e

Reported in Current Law Reports, Volume 4, at page 215. 7

('



zhe 5d g Gl a2 ISal

Gl 3 PAN YT B B il G B ) i ) Tl e
L Gk e g ATy gl iheas dlle s ) Gaea (g 25 K04)
sy el g Al pall G

LAY )y el Ay e Campal 1YY Saldl o e Laa el
2 Sl e s ppladd b g gatll g el el O A eyl 43 alL
— el 20 el VY L Alls 8 Asladl el i Jaam o pplali
EE[AY Y ey e llly pladi b aSladl cua Bl S el e
e al cliunu by 65 [YAA ciE/1AY

Lie e uld 3 aSladdl e e A Al B gl (o Ban Les ey
Gisa i 3 el Tyl ASal e §jia |y cdad 54TV e
L2l o Sall ar e Slaall cjlali coiall oSa e gy gall HlSaT cule
o ol e o Al NI cpadl 380 pae el A Gaay W13 ) el
Jdl gy 53 el daf cilS 1Y 3 el o pal agisd o lal LS s
LAy Cial A Adal ) et i o Lad Ll dgle i) 4iad e
Gk ¥ phadi 3 oSlaall e & jua Al LSl (34 gl o Lad eday
Tyl Gl WL8 Y il cel sa of A e agh il 5 1 A el eyl
ad Al el 8 Gl e Db ) jadl 588 e (5 gkl 13 0 5adl
S 5l e S el i 2aay (53 Ja 80 S0 Le Alla J gl
Jagaia Lol ey 3 cdal G 2ty Cpaall oL8 paad da Glally (3a

Reported in Current Law Reports, Volume 4, at page 220, "
3 QUSRI F T Py



rooke s e a] BN PR AL N

e B Grhaudi 3 Sladl e 5 aleall il Bl sl o Baw Laa ek
OS] aiad CalS 1Y 5l Ja pll Aaad e alay 32l g sdasyl iy
Lol 38l 5 5 el L paadl PIAY dais il Gad (g2 pul
PLay o il Chal A Aiaall gl ded e 5y 3 ) 5al
Al b (e ) all o al @ ja g casled L e

e o olly Ao s o ol da 80 das) e plasy il il gl e S
a8 ¢ o il Bl il gD 028 ey epaBladl B3 ) o) sl g adall A 3Lal 5 gal
Cplal) ey 530 Y1 aSa e b 30 VY OY Balall et o L o s
gyt Bl gl it A sac il A8 9 e b 2l AT ety La
o il a5 W gl o amlily el Lo Jha 350 Ja 80 Jen y ¢ il
Vo A Y J5ad byl 8 ade Gl gl my il ppadl e oSay
AL Bal g3l ke el adaiy i

At Cpally iy y e o (B3 V1O 53l aioan ol L T
e Al A gl G 4 Al e bl e e 4By
i all el Cilea VY0¥ Salall A 5 L Ailaly o il £ ) Gl ()
CAY=Yo oy 1 gilally Al 5 jal il S8y caSlaall 18 (e daal jall NG
oaiilly G adl Ja i dad Jaad aaldll J4a514V0 50 A g i jeliall
b lgaaiy Al Ll gl L Adle i o ol 19 s 30

(Neanmowms, e juge peut moderer ou angmenter La peine gui

avall ete convenue, st elle est manfestement excessive on derisoire:,
oute sipulation CONTATe SeTe TRpUlee non — ecrite).

Ve e Gl an sal s o Juaaill sl ™

YYA



G2 VY 5l Lot aay ol ) ddl o\AD e gy lill a5 il 03a
a0 Y 48 Wlle S 1Y ade Gl e al a0 o (missy T (VA0 Y
Sl S ey Cillae Blin) JS a4 5 s

Al 4l Case e By ol el da pll) deal e o ill g sl 23
At a8 pe o SlBh pole e G O )y ) Ll
O Batey Jo ol il o oy el i) 5 8 el 13 ) ) e
e ) ddaly o gl a1 By W13 el L 2

@i Lol e ua el da 8l Gaad pe L i 8 Sladl sl
Al G A il il AaSae Caad i N AY0 Gl il okl Al a
so—all ge aalil f aglall b e Wy el el Jisad alall 5 pey
Jpny o)) 8y o ol e g adl Y candy T pilal aal g3
Jea¥l a1 el da il palaall s ol la ) s Cum S5l s 20
Ay Y00 a) Telin NI s el Luall Laad ol (V) 10X,
a0 ) | peaiin g (o ol (e il 3 Lgill g AaSadll 4k
T el Sl G

o adl Japal Bawt A pa Y Sladll e laat il ASaa culS
g il Y eepailad) dal U8 e Slld Lie callay o) 4 YY) Wi oGBS (e

Ve Gl an gl cans Jpaall LT

Ph. Malaurie, L. Aynes, op. Cit. No 515 p. 359, Weill, F. Terre Civil. Les |
obligations, 4 ed Dalloz, 1986, No, 462, p. 483,

Ph. Malaurie. L. Aynes op. Cit. No. 514 P. 363 "'

Com, juin 1980 B. Iv, No. 245, com, 3fr. 1982, B, Iv. No.44,
Civ. 3, 26 aout 1978 111 No. 160. Civ, 17 Juill 1978. 111 No, 292. ™
Civ. 9 fev. 1982, B. 1. No. 55. ™
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